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look to the spirit and effect of legislative 
infringements or alleged infringements 
of vested rights. There is nothing ob- 
jectionable in this mode of representa- 
tion of the municipal subscription in the 
board of directors, unless it consists in 
allowing these shares to vote as a class 
and not in the mass of the other shares. 
It is not uncommon for corporate shares 
to be classified, to some extent in voting. 
We cannot perceive any objection to 
allowing any subscriber, having a cer- 
tain number of shares, becoming himself 
a director, or even naming one of the 
directors. But most unquestionably this 
class representation must be restricted so 
as not to have the control of the corpo- 
ration. It is upon that ground that those 
having a large number of shares are al- 
lowed a less number of votes in propor- 
tion . As questions of policy they are, no 
doubt, of great importance, but as ques- 
tions of legislative authority and power, 
it does not occur to us that there can be 
much doubt. 



It is most unquestionable that the re- 
cent English cases give parliament, on 
the petition of a majority of the share- 
holders in railway and other quasi pub- 
lic corporations, a far more extended 
power to superadd new schemes to the 
original project than has yet been done 
in this country, and even to carry out 
such new schemes by means of the exist- 
ing resources of the corporation. We 
have always, in this country, required 
that if a new scheme was superadded to 
the original purpose of a corporation, 
it should be carried into effect by new 
subscriptions for that particular purpose. 
And such is the scope of the earlier Eng- 
lish cases : Munt v. Shrewsbury and 
Chester Railway, -13 Beav. 1 ; Colman 
v. Eastern Counties Railway, 10 Id. 1. 
But in Taylor v. C. and M. Railway, 
Law Rep. 4 Ho. Lds. 628, this distinc- 
tion seems to be disregarded. 

I. F. B. 



Court of Appeals of New York. 

THE PEOPLE ex kel. THE ATTORNEY-GENERAL v. CURTIS. 

MATTER OF CARL VOGT. 

The power to regulate, provide for and control the surrender of fugitives from 
justice from foreign countries is by the Federal Constitution conferred exclusively 
on the Federal Government, and cannot be exercised by the states. 

A state law giving the Governor power to surrender a criminal to a foreign 
country is contrary to the provisions of the United States Constitution. 

Carl Vogt was, on April 4th 1872, committed to the city prison 
by one of the police justices of the city of New York, on a charge 
of bringing stolen goods into the state. The Belgian minister, 
charging that Vogt had committed murder, arson and robbery in 
Belgium, made application to the Governor to have Vogt sent to 
Belgium under a statute of the state passed in 1822, which reads 
as follows : — 

" Sec. 8. The governor may, in his discretion, deliver over to 
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justice any person found within the state who shall be charged 
with having committed, without the jurisdiction of the United 
States, any crime, except treason, which, by the laws of this state, 
if committed therein, is punishable by death or by imprisonment 
in the state prison. 

" Sec. 9. Such delivery can only be made on the requisition of 
the duly-authorized ministers or officers of the government within 
the jurisdiction of which the crime shall be charged to have been 
committed :" 1 R. S., 5th ed., p. 468. 

The Governor, under this statute, executed his warrant to the 
sheriff of New York county, commanding him to take Vogt from 
whatever custody he might be in, and deliver him to the agent 
appointed by the Belgian Government, for removal to Belgium. 

The prisoner having been taken in custody under this warrant, 
sued out a habeas corpus before the Superior Court, and was dis- 
charged by Curtis, J. (from custody under this warrant), on the 
ground that the Statute of 1822 was unconstitutional. 

On certiorari^ the Supreme Court of New York, at General 
Term, affirmed the decision of Judge Curtis, whereupon the 
Attorney-General took this writ of error. 

Francis C. Barlow, Attorney-General, for plaintiff in error. — 
1. The Act of 1822 does not make any "agreement or compact" 
with a foreign state within the prohibition of the Constitution. 
The surrender is a voluntary act of the state : Holmes v. Jenni- 
son, 14 Pet. 540; 2 Story on Const. (3d ed.) § 1402; 1 Tucker's 
Blackst. App. 310 ; Green v. Biddle, 8 Wheat. 92 ; Duer Const. 
Law 385; Ex parte Holmes, 12 Vt. 637. 

2. Such an act is not inconsistent with the powers vested in the 
General Government : Holmes v. Jennison, 14 Pet. 574 ; Houston 
v. Moore, 5 Wheat. 49. Until the United States have acted, the 
power of the states remains : Sturges v. Orowninshield, 4 Wheat. 
122 ; Wilson v. Blackbird Creek Co., 2 Pet. 245. 

3. The state has a right, under its police power, to forbid 
entrance on its territory, or to remove after entry, persons danger- 
ous to its safety: City of New York v. Miln, 11 Pet. 102 ; Prigg 
v. Pennsylvania, 16 Id. 539, 625 ; Moore v. Illinois, 14 How. 
13, 18. 

4. Chancellor Kent maintained the right and duty of a state 
to surrender fugitives : Matter of Washburn, 4 Johns. Ch. 106 ; 
Commentaries, vol. 1, p. 37, n. 
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W. F. Kintzing and C. M. Marsh, for defendant in error, cited 
Const. U. S. Art. I. §§ 10, 11; 1 Am. State Papers 175, Letter 
of Jefferson to Genet; Opinion of Taney, 2 Opin. Atty.-Gen. 
452, 559 ; Wheaton's Elements 171 ; Opinion of Cushing, 6 Opin. 
Atty.-Gen. 85 ; Commonwealth v. Deacon, 10 S. & R. 134 ; Ex 
parte Holmes, 12 Vt. 636 ; Holmes v. Jennison, 14 Pet. 572 : 
Const, of N. Y. Art. I. §§ 2, 6 ; Taylor v. Porter, 4 Hill 140 ; 
People v. Haws, 15 Abb. 119 ; Wyenhamer v. People, 13 N. Y. 
378 ; Oom?nonwealth v. Green, 17 Mass. 534. 

The opinion of the court was delivered by 

Church, C. J. — This is a writ of error to review a judgment 
of the General Term of the Supreme Court in the first judicial 
department, rendered upon a certiorari, removing into that court 
certain proceedings had before the respondent, as a justice of the 
Superior Court of the city of New York, on habeas corpus in the 
case of Carl Vogt. 

The return showed that the prisoner was in custody of the 
warden of the city prison upon a commitment by a police justice 
for grand larceny, and also that the sheriff of the city and county 
of New York was present with a warrant, issued by the governor 
of the state of New York, for the apprehension and delivery to 
the authorities of the kingdom of Belgium of the said Carl Vogt, 
and the sheriff prayed for an order adjudging that the prisoner 
be awarded to him. 

The warrant of the Governor was issued under and in pursu- 
ance of a statute of this state, passed in 1822 (1 R. S- 468, 5th 
ed.), providing for the surrender of fugitives from justice from 
foreign countries. The question involved is, whether this statute 
is a violation of the Constitution of the United States. The 
statute provides that the Governor may, in his discretion, deliver 
over to justice any person found within the state, who shall be 
charged with having committed, without the jurisdiction of the 
United States, any crime except treason, which, by the laws of 
this state, if committed therein, is punishable by death, or by 
imprisonment in state prison. Such delivery can only be made 
on the requisition of the duly authorized ministers or officers of 
the government where the crime was committed. The evidence 
required is such only as would justify the commitment of the 
accused for trial if the crime had been committed in this state. 
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The terms of this act are plainly indicative of an assumption 
of the right to regulate, provide for and control the surrender of 
fugitives from justice from foreign countries, and the question 
presented is, whether this is a power reserved to the states, or 
one which has been conferred upon the Federal Government, and 
if conferred, whether the power is of that nature that it may be 
exercised by the states concurrently with the General Govern- 
ment. 

These questions of conflicting claims between the Federal and 
State Governments should always be carefully considered, and 
courts should be astute in settling them according to the trite 
character of the respective governments, and sedulously guard 
and preserve the rights and powers of each. The highest inte- 
rests of the states are promoted by yielding to the General Gov- 
ernment and protecting it in the enjoyment of unquestioned con- 
trol over the subjects confided to it by the Constitution, whilst, 
on the other hand, the right of the states, in the free and abso- 
lute exercise of the great mass of reserved powers, should be left 
unmolested by the General Government. If this rule is carefully 
observed collisions will be avoided and the government perpetu- 
ated, while its violation tends to confusion, conflict and destruc- 
tion. 

It is not material to the determination of this question, whe- 
ther the practice of delivering up criminals is a duty imposed by 
the laws of nations, or exists only by comity. Writers upon public 
law differ, and the adjudications are somewhat conflicting, but the 
weight of modern authority is, that it is not a duty which may 
be demanded, but a favor which may or may not be granted 
without furnishing cause for complaint, and that our own govern- 
ment so regarded it we have the authority of Jefferson, Monroe 
and Clay, when respectively holding the office of secretary of 
state : American State Papers. 

This subject was so fully and elaborately considered by the 
Supreme Court of the United States in Holmes v. Jentmon, 14 
Pet. 540, that an extended discussion is unnecessary if not inap- 
propriate. 

First, I think we should regard that case as an authoritative 

decision against the constitutionality of the act in question. 

Although the appeal was dismissed, yet the opinion of Chief 

Justice Taney upon the merits in favor of the discharge of the 

Vol. XXI.— 7 
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prisoner was concurred in by three of his associates, Story, 
McLean and Wayne, and as to the merits substantially by two 
others, although the latter agreed to a dismissal of the appeal 
upon other grounds. 

The decision was regarded as binding upon the return of the 
case by the Supreme Court of Vermont, and the prisoner was 
discharged : 12 Vt. 631. I am not aware of any adjudication since 
that time impairing the effect of this decision, and as the subject 
is one within the cognisance of the Federal courts, the question 
should be regarded as settled. This is a much stronger case for 
holding the act of the Governor invalid than the Vermont case. 
There the state had not acted at all. The act of the Governor 
in issuing his warrant was not authorized by law, nor did it ap- 
pear that any demand had been made by the Canadian govern- 
ment for the rendition of the prisoner, and one of the judges 
agreed to a dismissal of the appeal upon the latter ground. Here 
the state has made a permanent regulation for the delivery of 
fugitives, and the record shows that a formal demand was made 
upon the Governor, according to the terms of the statute. If 
the same facts had appeared in that case, a judgment discharging 
the prisoner would have been rendered. 

In the next place, the elaborate and exhaustive opinion of 
Chief Justice Taney commends itself to our judgment as a cor- 
rect exposition of the law on the subject, and it would be difficult 
to add anything to the force of his reasoning. It is admitted by 
the Attorney-General that the General Government possesses the 
power over the subject of extradition of fugitives from justice, 
and if it had exercised the power in regard to Belgium it would 
be exclusive, and that no one could be delivered except through 
Federal machinery; but he, insists that this power is dormant as 
to all countries with which the government has made no treaty ; 
that the states are not prohibited from exercising it, and that 
such exercise is not repugnant or inconsistent with the power 
conferred on the government. This position is not tenable. 

It is true, that a grant of power to the General Government 
does not necessarily operate as a prohibition of the same power 
by the states : Sturges v. Crownimhield, 4 Wheat. 122. There 
are subjects over which the General Government and the states 
may exercise concurrent authority. If the terms of the grant 
are not exclusive, and there is no express prohibition upon 
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the states, and no repugnancy or inconsistency in its exercise by 
the states, the authority is concurrent. 

This subject is not one of that character. The whole subject 
of foreign intercourse is committed to the Federal Government. 
Indeed, this was one of the principal purposes of the Union. 

As to foreign countries the states, as such, are unknown. The 
treaty-making power is not only exclusive in the General Govern- 
ment, but the states are prohibited from exercising it, in express 
terms. So the appointment of ambassadors and receiving ambas- 
sadors from foreign countries is confided to the Union, and the 
states are prohibited from making any compact or agreement with 
any foreign power. The act of the legislature under considera- 
tion authorizes foreign ministers, and officers of foreign govern- 
ments, to make a demand upon the Governor, and empowers him 
to treat with these. ministers and accede, in his discretion, to their 
demand. 

It is patent that the exercise of such a power by the states may 
frustrate the foreign policy of the government, both as to countries 
with which the government has made a definite treaty, and as to 
those with which it has not. 

It has been the policy of the government in later years to enter 
into extradition treaties with foreign nations, but the propriety 
of doing so in any particular case may depend upon a variety 
of circumstances known only to the officers of the government. 
We cannot determine, nor judicially know, but that the govern- 
ment, for reasons of public policy connected with its negotiations, 
may have declined to enter into such a treaty with Belgium, the 
demanding country, or that country may have itself refused to 
make such a treaty, without some undue stipulations on our part. 
Is it to be tolerated that a state may overrule the decision of the 
government, and thus embarrass its foreign negotiations, and for 
that purpose may the state receive and treat with foreign minis- 
ters ? If one state may, all the states may make these arrange- 
ments ; which arrangements may all differ from each other, and 
the same state may make different arrangements with each foreign 
nation. The embarrassment which such an exercise of power by 
the states would produce to the General Government in its foreign 
policy is obvious. 

The General Government might adopt the policy of refusing to 
make an extradition treaty with all nations, or it might refuse as 
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to Belgium or any other particular country. It cannot be said, 
from the absence of a treaty with any country or all countries, 
that the power is dormant. It may be as much exercised by 
refusing as by making a treaty. In the absence of a treaty, we 
are to presume a refusal or failure to make one on the part of the 
government. 

In either case the power is not dormant. The nature of the 
power is such that it cannot be dormant. It is necessarily in 
active exercise by the government when acting or omitting to act. 

The dormant powers are such as the states may exercise over 
their internal affairs without colliding with the action or non- 
action of the General Government. Such is the subject of bank- 
ruptcy. If the General Government omits, as it may, to pass 
uniform laws relating to bankruptcies, it is competent for the 
states to enact laws on that subject. An omission by the govern- 
ment to act can be regarded in no sense as a decision that such 
laws should not be enacted by the states, and the action of the 
states contravenes no policy of the government. So of taxation, 
except where there is a prohibition on the states. So when the 
General Government leaves the regulation of commerce, the states 
may take it up within their respective jurisdictions, and there are 
other powers which are concurrent, until a collision occurs, and 
then the government is supreme : 11 Pet. 102 ; 5 Wheat. 1-12 ; 
Id. 213. 

But the dormant powers, as they are called, are those which 
may be exercised for the protection of the states within their 
territories, and relate to their internal affairs. As to foreign 
intercourse, and all questions relating thereto, the government 
alone can speak and act, and the power is therefore necessarily 
exclusive. 

The difficulty in exercising the power by the Governor, and 
of determining the proper occasion of delivering up fugitives, serve 
also to illustrate the impropriety of state action and the repug- 
nancy of the power. The Governor is authorized to deliver the 
fugitive "in his discretion." This is a delicate duty, and one 
which may lead to complications and ill-feeling with the country 
making the demand, and thus involve the General Government 
in difficulty and possibly in war, which was one of the evils in- 
tended to be guarded against by giving to the Union the exclusive 
power over foreign affairs. The Governor has power by the act 
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to deliver up fugitives for all crimes punishable in this state by 
death or state prison, except treason. This involves the power 
to determine when a case comes within the exception. There may 
be cases where the real crime is treason, but the charge of other 
crimes is preferred, and perhaps established, for, the purpose of 
securing a surrender of the accused. When beyond our territory 
the state is powerless to retake him, or obtain redress for the fraud 
and imposition, while the General Government possesses ample 
power of redress. Again, it being conceded that extradition is 
included within the treaty-making power, if the states may regu- 
late it, why may they not regulate any other question included in 
that power ? Although expressly prohibited from entering into a 
treaty, the regulation of the proper subjects of it is a practical 
exercise of the power which renders the prohibition nugatory.- In 
any view of the question, the repugnancy is clear. 

I think also that the express prohibition against making an 
agreement with a foreign power is violated by the act of the legis- 
lature. 

The object of this provision was to prevent all official inter- 
course with foreign nations. By this act the foreign minister 
demands of the Governor the surrender. The Governor consents 
to deliver, and does it. Is this not an agreement within the mis- 
chief which the Constitution was designed to prevent ? If the 
state may make an agreement to deliver one fugitive upon a 
specific demand, why may it not make a general arrangement 
with a foreign power for all fugitives ; and if it may bargain to 
deliver, why not for the surrender of its fugitives 'I Under this 
act, upon a demand, why may not the Governor consent to sur- 
render the fugitive, upon condition that the foreign power will 
surrender a fugitive from this state ? 

The learned Attorney- General says, "If I take a penny to give 
a beggar, and subsequently change my mind and put it back in 
my pocket, have I violated any contract 1" and from this he argues 
that there is no agreement under this act, because the Governor 
may, at any time before the actual surrender, " at his discretion," 
refuse to surrender. It does not establish that no agreement has 
been made, to prove that there was a time when either one or both 
of the parties might have repented and recanted. It is unneces- 
sary to determine that the Governor might not, even after the 
surrender and before the fugitive leaves the state, revoke the 



102 PEOPLE v. CURTIS. 

warrant and discharge the prisoner. Under this act it is at least 
doubtful whether he could, and whether the power of the Governor 
over the subject would not cease the moment the surrender was 
consummated by a delivery of tne fugitive into the custody of the 
foreign power. But the character of the transaction is not 
changed if he could ; and when the fugitive left the state the 
arrangement would certainly be completely executed, beyond the 
reach of recall, and it is not changed by the want of opportunity 
to violate it. 

A promise to give a beggar a penny upon demand, is an agree- 
ment in a general and moral, although not in a legal sense, 
because it cannot be enforced for want of consideration, and 
agreements of the former character, by the states with foreign 
powers, imply intercourse, negotiation and arrangement, which 
were designed to be prohibited as much as strictly legal contracts. 
Indeed, no contract can be enforced in courts of justice against 
a state. Moral duty is the only obligation which a state can 
incur ; and if the term " agreement" in the Constitution does not 
mean such an obligation, it means nothing. 

We should not, upon this question, apply the technical rules 
applicable to civil contracts which may be violated and enforced. 
We must give such a construction to the term agreement as will 
effectuate the objects intended to be promoted, and avoid the 
evils designed to be prevented. These agreements need not be 
in writing, nor founded upon any legal consideration. Any ar- 
rangements in relation to public questions are included in the term, 
and are intended to be prohibited. I am of the opinion that the 
act of the legislature is within the evils intended to be prevented, 
and is a violation of the express prohibition of the Constitution 
of the United States against making agreements with foreign 
powers. 

It is also claimed by the Attorney-General, that this act may 
be upheld under the acknowledged police power of the state to 
prevent the entrance into the state of dangerous persons, and 
to remove them when admitted : City of New York v. Miln, 11 
Pet. 102. Whatever power the state may possess of the charac- 
ter alluded to, for its own protection, it is a sufficient answer to 
this position that the state has exercised no such power. The 
surrender of fugitives provided for, is upon the demand, and for 
the benefit of foreign powers, and not for the safety of the state. 
The police power requires neither co-operation or intercourse with 
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foreign nations, and has no bearing upon this question. Vogt is 
to be surrendered under the act upon the demand only of the 
authorized minister of the foreign power, and not because he is 
unworthy of our hospitality. The Governor, in issuing the war- 
rant, acted under the authority of the statute, and had no power to 
act otherwise. He did not and could not exercise the police 
power invoked in this case without law ; and, as we have seen, the 
legislature has not exercised it, and it is therefore unnecessary to 
discuss what power the legislature possesses in that direction. 

It is urged that Vogt is a great criminal, and ought to be 
punished. 

If he has been guilty of the offences laid to his charge, of mur- 
der, robbery and arson, justice to him, and protection to the com- 
munity, demand his conviction and punishment. But however 
much we may regret the result on this account, we are more than 
compensated by the reflection, that the escape of a single felon 
from the punishment due to his crimes, is an insignificant evil 
compared to the consequences which may flow from sanctioning a 
violation of the Constitution of the United States. 

The judgment must be affirmed. 

The extradition treaties of the United Bavaria, Baden, Sweden and Norway, 

States generally require each nation, on Italy. 

requisition made by the supreme autho- Embezzlement of Public Moneys : Prus- 
rity of any other nation in the manner sia, North German Confederation, Aus- 
prescribed by the treaty, to deliver up to tria, Bavaria, Baden, Mexico, France, 
justice all persons who, being charged Sweden and Norway, Two Sicilies, 
with certain crimes specified in the Swiss Confederation, Venezuela, Do- 
treaty, shall seek asylum or shall be miniean Republic, Hayti, Italy, 
found within the territory of the other. Forgery : Great Britain, France, Prus- 

The following is an alphabetical list sia, North German Confederation, Aus- 

of the crimes which are the subjects of tria, Bavaria, Baden, Swiss Confedera- 

extradition by the existing treaties of the tion, Venezuela, Dominican Republic, 

United States :— Hayti, Mexico, Two Sicilies, Italy. 

Arson : Great Britain, Eran<;e, Prus- Kidnapping : Mexico, 

sia, North German Confederation, Aus- Larceny : Mexico, when committed 

tria, Italy, Sweden and Norway, Bavaria, within the frontier states or territories 

Baden, Two Sicilies, Hayti, Venezuela, of either nation. 

Mexico, Dominican Republic," Hawaiian Murder : Great Britain, France, Prus- 

Mands. sia, North German Confederation, Aus- 

Burglary : France, Sweden and Nor- tria, Italy, Bavaria, Baden, Swiss Con- 
way, Mexico, Italy. federation, Sweden and Norway, Two 

Counterfeiting : Venezuela, Dominican Sicilies, Mexico, Venezuela, Dominican 
Republic, Hayti, Two Sicilies, Prussia, Republic, Hayti. An attempt to corn- 
North German Confederation, Austria, mit murder is also included in all the 
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preceding treaties except the treaty be- 
tween the United States and Mexico. 

Mutilation : Mexico. 

Mutiny: Italy, Sweden and Norway. 

Piracy: Great Britain, Prussia, North 
German Confederation, Austria, Italy, 
Bavaria, Baden, Swiss Confederation, 
Sweden and Norway, Two Sicilies, 
Mexico, Venezuela, Hayti. 

Rape : France, Italy, Swiss Confede- 
ration, Sweden and Norway, Two Si- 
cilies, Mexico, Venezuela, Dominican 
Kepublic, Hayti. 

Robbery: Great Britain, France, Prus- 
sia, North German Confederation, Aus- 
tria, Bavaria, Baden, Sweden and Nor- 
way, Hayti, Hawaiian Islands, Italy, 
Mexico, Swiss Confederation, Two Si- 
cilies, Dominican Republic, Venezuela. 

The following treaties contain a gene- 
ral restriction of the enumerated crimes 
to eases where the crimes mentioned are 
subject to infamous punishment. Treaties 
with Italy, Swiss Confederation, Vene- 
zuela, Dominican Republic. 

The treaties do not, in general, apply 
to crimes or offences of a purely political 
character, nor to desertions from mili- 
tary or naval service, nor to offences 
committed before the treaty under which 
extradition is sought. Some of the trea- 
ties also, except the citizens and subjects 
of the nation on whom the demand is 
made. 

The American practice in regard to 



making the arrest of a person claimed 
under the extradition laws, is as fol- 
lows : — 

" The mode to be pursued in proceed- 
ings for the extradition of criminals is, 
to prefer a complaint to a judge or other 
magistrate, settingoutthe offence charged 
to have been committed on oath, where- 
upon the judge or magistrate is autho- 
rized to issue a warrant for the appre- 
hension of the person accused, and upon 
his being brought before them, to hear 
and determine the evidence of his crimi- 
nality ; and if on such hearing the evi- 
dence be deemed sufficient to sustain the 
charge, to certify the same to the proper 
executive authority, that a warrant may 
issue for the surrender of such fugitive :" 
4 Op. U. S. Att.-Gen. 201. See to the 
same effect, 9 Id. 379. 

But if requested, the President will 
issue the previous authorization thought 
to be necessary by a portion of the court 
in ReKaine (14 How. U. S. 103) : 6 
Op. U. S. Att.-Gen. 91. 

For the practice between France and 
Great Britain, see Clark on Extradition 
96 and 98. 

By the Act of August 12th 1848, the 
judges of the U. S. Supreme and Dis- 
trict Courts and the judges of the several 
state courts are empowered to entertain 
complaints under the extradition treaties. 
H. G. A. 



Supreme Court of Missouri. 

MARY DEVITT v. PACIFIC RAILROAD CO. 

Where a servant, well knowing the default of his principal, as in providing 
defective machinery, voluntarily enters upon, or continues in employment, he 
assumes the risk, and, if injured, has no remedy against his employer. 

The opinion of the court was delivered by 

Buss, J. — The plaintiff recovered damages below, under the 
3d section of the Damage Act, for the death of her minor son 
while in defendant's employ. The facts are undisputed. The 



